IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS
KEITH LAMAUNTT HAWKINS,
Plaintiff,
V. CASE NO. 18-3076-SAC

GEARY COUNTY SHERIFF’S
OFFICE, et al.,

Defendants.

MEMORANDUM AND ORDER
AND ORDER TO SHOW CAUSE

Plaintiff Keith Lamauntt Hawkins, is hereby required to show good cause, in writing, to
the Honorable Sam A. Crow, United States District Judge, why this action should not be
dismissed due to the deficiencies in Plaintiff’s Complaint that are discussed herein. Plaintiff
filed a motion for leave to proceed in forma pauperis. (Doc. 2.) The Court issued a Notice of
Deficiency (Doc. 3) directing Plaintiff to provide the financial information required by 28 U.S.C.
8 1915(a)(2). Although Plaintiff has failed to provide the financial information by the deadline,
the Court will grant Plaintiff’s motion to proceed in forma pauperis. Plaintiff is directed to
provide the financial information when responding to this Memorandum and Order and Order to
Show Cause.

I. Nature of the Matter before the Court

Plaintiff brings this pro se civil rights action pursuant to 42 U.S.C. § 1983. Although
Plaintiff is currently housed at Valeo Behavioral Health Care in Topeka, Kansas, the events
giving rise to his Complaint occurred during his incarceration at the Geary County Detention

Center in Junction City, Kansas (“GCDC”).



In his Complaint, Plaintiff alleges that he was “jailed” at GCDC on February 2, and after
being processed he was given his orange top and bottoms, but was told he could only wear white
socks and white underwear. Because Plaintiff’s underwear was black and blue, he was told he
would either have to go without or he would need to purchase white underwear from the
commissary. Plaintiff alleges that this constituted cruel and unusual punishment because it is
unsanitary and he was forced to stuff toilet paper in his pants to prevent his hemorrhoids from
bleeding through his clothing. Plaintiff also alleges that this was not fair because the female
inmates are provided disposable underwear.

Plaintiff names as Defendants the Geary County Sheriff’s Office and the GCDC.
Plaintiff is seeking $500,000 for “mental stress,” noting that other inmates laughed at him.

I1. Statutory Screening of Prisoner Complaints

The Court is required to screen complaints brought by prisoners seeking relief against a
governmental entity or an officer or an employee of a governmental entity. 28 U.S.C.
8 1915A(a). The Court must dismiss a complaint or portion thereof if a plaintiff has raised
claims that are legally frivolous or malicious, that fail to state a claim upon which relief may be
granted, or that seek monetary relief from a defendant who is immune from such relief. 28
U.S.C. § 1915A(b)(1)—(2).

“To state a claim under § 1983, a plaintiff must allege the violation of a right secured by
the Constitution and laws of the United States, and must show that the alleged deprivation was
committed by a person acting under color of state law.” West v. Atkins, 487 U.S. 42, 48
(1988)(citations omitted); Northington v. Jackson, 973 F.2d 1518, 1523 (10th Cir. 1992). A
court liberally construes a pro se complaint and applies “less stringent standards than formal

pleadings drafted by lawyers.” Erickson v. Pardus, 551 U.S. 89, 94 (2007). In addition, the



court accepts all well-pleaded allegations in the complaint as true. Anderson v. Blake, 469 F.3d
910, 913 (10th Cir. 2006). On the other hand, “when the allegations in a complaint, however
true, could not raise a claim of entitlement to relief,” dismissal is appropriate. Bell Atlantic
Corp. v. Twombly, 550 U.S. 544, 558 (2007).

A pro se litigant’s “conclusory allegations without supporting factual averments are
insufficient to state a claim upon which relief can be based.” Hall v. Bellmon, 935 F.2d 1106,
1110 (10th Cir. 1991). “[A] plaintiff’s obligation to provide the ‘grounds’ of his “entitle[ment]
to relief” requires more than labels and conclusions, and a formulaic recitation of the elements of
a cause of action.” Twombly, 550 U.S. at 555 (citations omitted). The complaint’s “factual
allegations must be enough to raise a right to relief above the speculative level” and “to state a
claim to relief that is plausible on its face.” Id. at 555, 570.

The Tenth Circuit Court of Appeals has explained “that, to state a claim in federal court,
a complaint must explain what each defendant did to [the pro se plaintiff]; when the defendant
did it; how the defendant’s action harmed [the plaintiff]; and, what specific legal right the
plaintiff believes the defendant violated.” Nasious v. Two Unknown B.l.C.E. Agents, 492 F.3d
1158, 1163 (10th Cir. 2007). The court “will not supply additional factual allegations to round
out a plaintiff’s complaint or construct a legal theory on a plaintiff’s behalf.” Whitney v. New
Mexico, 113 F.3d 1170, 1173-74 (10th Cir. 1997) (citation omitted).

The Tenth Circuit has pointed out that the Supreme Court’s decisions in Twombly and
Erickson gave rise to a new standard of review for § 1915(e)(2)(B)(ii) dismissals. See Kay v.
Bemis, 500 F.3d 1214, 1218 (10th Cir. 2007)(citations omitted); see also Smith v. United States,
561 F.3d 1090, 1098 (10th Cir. 2009). As a result, courts “look to the specific allegations in the

complaint to determine whether they plausibly support a legal claim for relief.” Kay, 500 F.3d at



1218 (citation omitted). Under this new standard, “a plaintiff must ‘nudge his claims across the
line from conceivable to plausible.”” Smith, 561 F.3d at 1098 (citation omitted). “Plausible” in
this context does not mean “likely to be true,” but rather refers “to the scope of the allegations in
a complaint: if they are so general that they encompass a wide swath of conduct, much of it
innocent,” then the plaintiff has not “nudged [his] claims across the line from conceivable to
plausible.” Robbins v. Oklahoma, 519 F.3d 1242, 1247 (10th Cir. 2008) (citing Twombly, 127 S.
Ct. at 1974).

I11. DISCUSSION

1. Exhaustion of Administrative Remedies

Plaintiff states in his Complaint that he sought administrative relief when he asked the
dress-out CO and two other COs and was told that they only provide underwear for the female
inmates.

Under 42 U.S.C. § 1997e(a), a prisoner must exhaust his administrative remedies prior to
filing a lawsuit in federal court regarding prison conditions. 42 U.S.C. 8§ 1997e(a).
Section 1997e(a) expressly provides:

No action shall be brought with respect to prison conditions under section 1983 of

this title, or any other Federal law, by a prisoner confined in any jail, prison, or

other correctional facility until such administrative remedies as are available are

exhausted.

Id. This exhaustion requirement “is mandatory, and the district court [is] not authorized to

dispense with it.” Beaudry v. Corrections Corp. of Am., 331 F.3d 1164, 1167 n.5 (10th Cir.

2003), cert. denied, 540 U.S. 1118 (2004); Little v. Jones, 607 F.3d 1245, 1249 (10th Cir. 2010).2

' To satisfy this requirement, a prisoner must fully comply with the institution’s grievance procedures. Jones v.
Bock, 549 U.S. 199, 218 (2007); Woodford v. Ngo, 548 U.S. 81, 90 (2006); Little, 607 F.3d at 1249 (The “inmate
may only exhaust by properly following all the steps laid out in the prison system’s grievance procedures.”) (citing
Woodford v. Ngo, 548 U.S. 81, 90 (2006). “An inmate who begins the grievance process but does not complete it is
barred from pursuing a § 1983 claim. . . .” 1d. (citing Jernigan v. Stuchell, 304 F.3d 1030, 1032 (10th Cir. 2002)).
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While failure to exhaust is an affirmative defense rather than a pleading requirement, and a
plaintiff is not required to plead it in the complaint, when that failure is clear from materials filed
by plaintiff, the court may sua sponte require plaintiff to show that he has exhausted. See
Aquilar-Avellaveda v. Terrell, 478 F.3d 1223, 1225 (10th Cir. 2007) (acknowledging district
courts may raise exhaustion question sua sponte, consistent with 42 U.S.C. § 1997¢(c)(1) and 28
U.S.C. 88 1915 and 1915A, and dismiss prisoner complaint for failure to state a claim if it is
clear from face of complaint that prisoner has not exhausted administrative remedies).

This action is subject to dismissal because it appears from the face of the Complaint that
Plaintiff failed to fully and properly exhaust all available prison administrative remedies on his
claims prior to filing this action in federal court. Because failure to exhaust appears from the
face of the Complaint, Plaintiff is required to show that he has fully and properly exhausted on
each of the grounds raised in the Complaint.

2. Detention Facility

Plaintiff’s Complaint names the GCDC as a defendant. “To state a claim under § 1983, a
plaintiff must allege the violation of a right secured by the Constitution and laws of the United
States, and must show that the alleged deprivation was committed by a person acting under color
of state law.” West v. Atkins, 487 U.S. 42, 48 (1988) (emphasis added). Prison and jail facilities
are not proper defendants because none is a “person” subject to suit for money damages under
§ 1983. See Will v. Michigan Dept. of State Police, 491 U.S. 58, 66, 71 (1989) (neither state nor
state agency is a “person” which can be sued under § 1983); Davis v. Bruce, 215 F.R.D. 612, 618
(D. Kan. 2003), aff’d in relevant part, 129 F. App’x 406, 408 (10th Cir. 2005); see also Aston v.

Cunningham, No. 99-4156, 2000 WL 796086 at *4 n.3 (10th Cir. Jun. 21, 2000) (“a detention



facility is not a person or legally created entity capable of being sued”). Accordingly, this action
is subject to dismissal as against Defendant GCDC.

3. Cruel and Unusual Punishment

A prison official violates the Eighth Amendment when two requirements are met.
Farmer v. Brennan, 511 U.S. 825, 834 (1994). “First, the deprivation alleged must be,

objectively, ‘sufficiently serious.”” Id. To satisfy the objective component, a prisoner must
allege facts showing he or she is “incarcerated under conditions posing a substantial risk of
serious harm.” Id.; Martinez v. Garden, 430 F.3d 1302, 1304 (10th Cir. 2005).  The Eighth
Amendment requires prison and jail officials to provide humane conditions of confinement
guided by “contemporary standards of decency.” Estelle v. Gamble, 429 U.S. 97, 103 (1976).
The Supreme Court has acknowledged that the Constitution “‘does not mandate comfortable
prisons,” and only those deprivations denying ‘the minimal civilized measure of life’s
necessities’ are sufficiently grave to form the basis of an Eighth Amendment violation.” Wilson
v. Seiter, 501 U.S. 294, 298 (1991) (internal citations omitted). Indeed, prison conditions may be
“restrictive and even harsh.” Rhodes v. Chapman, 452 U.S. 337, 347 (1981). “Under the Eighth
Amendment, (prison) officials must provide humane conditions of confinement by ensuring
inmates receive the basic necessities of adequate food, clothing, shelter, and medical care and by
taking reasonable measures to guarantee the inmates’ safety.” McBride v. Deer, 240 F.3d 1287,
1291 (10th Cir. 2001) (citation omitted).

The second requirement for an Eighth Amendment violation “follows from the principle
that ‘only the unnecessary and wanton infliction of pain implicates the Eighth Amendment.’”

Farmer, 511 U.S. at 834. Prison officials must have a “sufficiently culpable state of mind,” and

in prison-conditions cases that state of mind is “deliberate indifference” to inmate health or



safety. Id. “[T]he official must both be aware of facts from which the inference could be drawn
that a substantial risk of serious harm exists, and he must also draw the inference.” Id. at 837.
“The Eighth Amendment does not outlaw cruel and unusual ‘conditions’; it outlaws cruel and
unusual ‘punishments.”” Id. It is not enough to establish that the official should have known of
the risk of harm. Id.

Because the sufficiency of a conditions-of-confinement claim depends upon “the
particular facts of each situation; the ‘circumstances, nature, and duration’ of the challenged
conditions must be carefully considered.” Despain v. Uphoff, 264 F.3d 965, 974 (10th Cir. 2001)
(quoting Johnson v. Lewis, 217 F.3d 726, 731 (9th Cir. 2000)). “While no single factor controls .
.. the length of exposure to the conditions is often of prime importance.” 1d. As the severity of
the conditions to which an inmate is exposed increases, the length of exposure required to make
out a constitutional violation decreases. Accordingly, “minor deprivations suffered for short
periods would not rise to an Eighth Amendment violation, while ‘substantial deprivations. . .’
may meet the standard despite a shorter duration.” Id. (citations omitted).

Plaintiff’s allegations suggest a minor deprivation for a short period of time. Plaintiff
was transferred out of the GCDC on March 20, 2018. Plaintiff alleges no facts showing that
Defendants “both knew of and disregarded an excessive risk to [his] health or safety” related to
his denial of undergarments. Plaintiff must show cause why his claim should not be dismissed
for failure to state a claim.

3. Equal Protection

To the extent Plaintiff is alleging a denial of equal protection because females are
provided with disposable undergarments, such claim is subject to dismissal for failure to state a

claim. “The Equal Protection Clause of the Fourteenth Amendment commands that no State



shall ‘deny to any person within its jurisdiction the equal protection of the laws,” which is
essentially a direction that all person similarly situated should be treated alike.” Requena v.
Roberts, 893 F.3d 1195, 1210 (10th Cir. 2018) (citing City of Cleburne v. Cleburne Living Ctr.,
473 U.S. 432, 439 (1985); see also Barney v. Pulsipher, 143 F.3d 1299, 1312 (10th Cir. 1998)
(“In order to assert a viable equal protection claim, plaintiffs must first make a threshold showing
that they were treated differently from others who were similarly situated to them.”)). Thus,
Plaintiff must allege that he was treated differently than other similarly situated prisoners.
“Individuals are ‘similarly situated’ only if they are alike “in all relevant respects.”” Requena,
893 F.3d at 1210. Plaintiff has not shown that he is similarly situated to female inmates.

4. Damages

Plaintiff seeks $500,000 for the “mental stress [he] suffered” and the *“physical
discomfort and health issues” he was subjected to prior to leaving GCDC. Plaintiff’s request for
compensatory damages is barred by 42 U.S.C. § 1997e(e), because Plaintiff has failed to allege a
physical injury. Section 1997e(e) provides in pertinent part that “[n]o Federal civil action may
be brought by a prisoner confined in a jail, prison, or other correctional facility, for mental or
emotional injury suffered while in custody without a prior showing of physical injury.” 42
U.S.C. § 1997e(e). Plaintiff’s request for compensatory damages is subject to dismissal.
IV. Response Required

For the reasons stated herein, it appears that this action is subject to dismissal in its
entirety. Plaintiff is therefore required to show good cause why his Complaint should not be

dismissed for the reasons stated herein.



IT IS THEREFORE ORDERED BY THE COURT that Plaintiff’s motion for leave to
proceed in forma pauperis (Doc. 2) is granted. Plaintiff shall provide his financial information
as required by 28 U.S.C. § 1915(a)(2) by September 10, 2018.

IT IS FURTHER ORDERED that Plaintiff is granted until September 10, 2018, in
which to show good cause, in writing, to the Honorable Sam A. Crow, United States District
Judge, why Plaintiff’s Complaint should not be dismissed for the reasons stated herein.

IT IS SO ORDERED.

Dated in Topeka, Kansas, on this 10th day of August, 2018.

s/ Sam A. Crow

SAM A. CROW
U. S. Senior District Judge




